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This appeal is filed by the assessee aggrieved from the order of the 

National Faceless Appeal Centre, Delhi (herein after referred as “ NFAC” ), 

Ld. CIT(A) for the assessment year 2020-21 dated 06.09.2022.  

2. The assessee has raised the following grounds:- 

“1. The Ld. CIT(A), NFAC has erred on facts and in law in confirming 

the addition of Rs. 1,11,230/- u/s 36(1)(va) on account of delayed 
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payment of employees contribution toward PF & ESI even when the 

same was paid before due date of filing of return. 

2. The appellant craves to alter, amend and modify any ground of 

appeal. 

3. Necessary cost be awarded to the assessee.” 

 

3. The assessee has also raised additional ground which reads as under:- 

“The Ld. CIT(A), NFAC has erred on facts and in law in confirming the 

addition of Rs. 1,11,230/- u/s 36(1)(va) on account of delayed payment 

of employees contribution toward PF & ESI by not appreciating that :- 

(1) The above addition is not on account of disallowance of expenditure 

indicated in the audit report but not taken into account in computing the 

total income in the return as per section 143(1)(a)(iv) 

(ii) the said amount has been paid before due date of filing of return and 

thus cannot be added to income in view of decision of jurisdictional 

High Court in case of CITvs. SBBJ 99 DTR 131 and CIT vs. Jaipur 

Dugdh Utpadak Sahakari Sangh Ltd. 98 DTR 109.”  

 

3.1 The ld. AR placed before us the additional ground challenging the 

adjustment u/s 143(1)  of the IT Act and since this legal ground, the ld. DR did 

not objected to this legal ground and therefore we are admitting the additional 

ground for adjudication. 

 

4. The brief fact of the case are that the assessee filed the return along with 

tax audit report on 31.12.2010 at total income of Rs.58,92,150/-. At clause no. 20(b) 

of Form 3CD the tax auditor has reported the contribution received from the 
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employees towards PF and EST along with the due date of making payment of the 

same to the concerned authorities. The CPC in processing the return made adjustment 

of Rs.1,11,230/- u/s 143(1)(a)(iv) stating that there is inconsistency in sum received 

from employees as contribution to PF or funds set up under ESI Act for the welfare of 

employees to the extent not credited to the employees account on or before the due 

date u/s 36(1)(va) claimed in return in Schedule-OI and audit report.  Against the said 

adjustment assessee filed an appeal before Ld. CIT(A) who confirmed the adjustment 

made by CPC by holding at Pg 17, Para 5.30 that the disallowance made by CPC u/s 

143(1) of the IT Act on account of appellant's failure to pay the employees 

contribution to PS/ESI of Rs.1,11,230/- within the prescribed due dates as per section 

36(1)(va) is strictly in accordance with the law.  

 

5. The relevant finding of the ld. CIT(A) is reproduced as under:- 

 “5.29 From the above judicial decisions and also the unambiguous 

wording of the now amended provisions of section 36(1) and 43B of the 

I.T. Act, it is clear that the employees contribution can be allowed as a 

deduction only if it had been paid within the prescribed due dates under 

the relevant welfare fund and this position of law is and has always been 

the case and the clarifications brought about by the amendment clearly 

apply retrospectively. The case laws relied on by the appellant which 

were rendered prior to the clarificatory amendments, therefore are not 

applicable to the present case.   

5.30 It is therefore, held that the disallowance made by the CPC u/s 

143(1) of the I.T. Act on account of appellant’s failure to pay the 

employee’s contribution of PF/ESI of Rs. 1,11,230/- within the 
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prescribed due dates as per section 36(1)(va) is strictly in accordance 

with law. The order is therefore, confirmed fully. Appellant’s ground on 

the issue fails. 

6. Accordingly, this ground of appeal is treated as dismissed. 

7. Decision on ground of appeal No. 2: 

7.1 This ground states that the appellant craves right to add, alter or 

amend any of the grounds of appeal. However, no such option has been 

exercised during the appellate proceedings and this ground of appeal is, 

therefore, academic in nature and considered to be a dismissed ground. 

7.2 Accordingly, this ground of appeal is treated as dismissed.” 

 

6. Being aggrieved by the CIT(A) the assessee preferred an appeal before 

us. The ld. AR for assessee submitted a detailed written submissions which are 

as under:- 

“At the outset it is submitted that the adjustment which can be made u/s 

143(1)(a) in processing the return has been specifically provided as under:-   

143. (1) Where a return has been made under section 139, or in 

response to a notice under sub-section (1) of section 142„such return 

shall be processed in the 'allowing manner, namely:-- - 

(a) the total income or -loss shall be computed after making the 

following adjustments, namely: 

(i) any arithmetical error in the return; 

(ii) an incorrect claim, if such incorrect claim is apparent from any 

information in the return; 
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(iii) disallowance of loss claimed, if return of the previous year for 

which set off of loss is claimed was furnished beyond the due date 

specified under sub-section (1) of section 139; 

(iv) disallowance of expenditure indicated in the audit report but not 

taken into account in computing the total income in the return; 

(V) disallowance of deduction claimed under section 10AA or 

under any of the provisions of Chapter U1--A under the 

heading "C.----Deductions in respect of certain incomes", if the 

return is furnished beyond the due date specified under sub-

section (1) of section 139; or 

(vi) addition of income appearing in Form 26AS or Form 16A or 

Form 16 which has not been included in computing the total 

income in the return 

 It may be noted that under sub-clause (iv) the adjustment can be only in 

respect of disallowance of expenditure indicated in the audit report but not 

taken into account in computing the total income in the return. however, 

by Finance Act, 2021 w.e.f. 01.04.2021, apart from disallowance of 

expenditure, the word 'or increase in income' is also brought into the 

Statue. Thus, so far as AY under consideration in concerned, what can he 

adjusted under sub-clause (iv) is only disallowance of expenditure 

indicated in the audit report. The employees contribution to PF/ESI u/s 

36(1)(va) is not an expenditure rather it is the sum  

received by assessee from its employees which is deemed as income u/s 

2(24)(x) if such sum is not credited to the employees account in the relevant 

fund on or before the due date. Thus, the adjustment made u/s 143(1)(a)(iv) in 

respect of employees contribution to PF/ ESI is not as per law and therefore, 

the adjustment confirmed by CIT(A) be directed to be deleted.] 
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2. Otherwise also, the amount of Rs.1,11,230/- has been paid by the 

assessee before due date of filing of return as per the details given at Pg 3 

of the CIT(A) order. The same is not to be added as income in view of the 

decision of jurisdictional high Court in case of CIT Vs. 5I313J 99 DTR. 

131 and CIT Vs. Jaipur Dugdh Utpadak Sahakari Sangh Ltd. 98 DTR 109. 

Thus, when the jurisdictional high Court has taken a view in favour of the 

assessee, the same cannot be a subject matter of adjustment u/s 143(1)(a). 

3. The Hon'ble Supreme Court in its decision dt. 12.10.2022 in case of 

Checkmate Services Pvt. Ltd. & Ors. Vs. CIT 218 DTR 401 has held that 

the employees contribution towards IT & ESI is allowable as deduction u/s 

36(1)(va) only if payment is made within the due dates under the 

respective Act. However, on that basis the adjustment made by AO & 

confirmed by Ld. CIT(A) cannot be upheld in view of decision of Hon'ble 

Punjab & Haryana High Court in case of CIT. Vs. Ilaryana State 

Cooperative Supply & Marketing Federation Ltd. 80 Taxman 330 where it 

is held that the rectification is not permissible on the ground that Supreme 

Court has later impliedly overruled High Court decision. 

In view of the above, addition confirmed by CIT(A) be directed to be 

deleted.” 

7. Per contra, the ld. Sr. DR has no objection for admitting additional 

ground of appeal hence, we are admitting the additional ground of appeal but 

at the same hearing relied upon the finding of the ld. CIT(A) and decision of 

Hon’ble Apex Court in case of Checkmate Services P. Ltd. vs CIT Appeal 

No. 2833 of 2016 dated 12.10.2022. 
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8. We have considered the rival contention and perused the orders of the 

authorities and the material available on record. It is noted that the assessee 

has raised additional/modified ground of appeal under Rule 11 of the ITAT 

Rules, 1962 and submitted to modify the ground which is legal  ground and 

ld. AR for the assessee admitted that the modified ground in decided the 

appeal in view of the decision of  Hon,ble Supreme  Court in case of CIT vs. 

NTPC Ltd. 229 ITR 383 for imparting substantial justice to the assessee. 

9. Taking into consideration the merit of the case, the ld. AR for the 

assessee has filed a detailed written submission and submitted that there is no 

delay in payment of employee contribution towards PF & ESI and the same 

was paid before the due date of filing of return.  However, he has pressed 

before us the additional technical ground submitting that the adjustment made 

u/s 143(1) are outside the purview of provisions of law.  

10. Since we have allowed the appeal of the assessee on technical ground. 

We have not decided the ground of the assessee on merits and that ground left 

open. 

11. Taking into rival contentions placed before us and on perusing the 

record. We are of the considered view that the adjustment made by the lower 
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authorities  are outside the purview  of Section 143(1) of the act. The extract 

of the provisions of Section 143(1) hereinbelow:- 

 

The adjustment made by the ld. AO and on perusing the provisions of law, we 

are of the considered view that the adjustment made by the ld. AO is outside 

the purview of Section 143(1) of the IT Act and therefore, the addition so 

made by the lower authorities hereby deleted. 

 In the result, the appeal of the assessee is allowed. 

Order pronounced in the open Court on  06/02/2023. 

Sd/-                                                                                 Sd/- 

¼ jkBksM deys'k t;UrHkkbZ ½            ¼ MkWa-,l-lhrky{eh½  
(RATHOD KAMLESH JAYANTBHAI)         (Dr. S. Seethalakshmi)   
ys[kk lnL; @Accountant Member                   U;kf;d lnL;@Judicial Member 
Tk;iqj@Jaipur   
fnukad@Dated:-  06/02/2023. 
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*Santosh 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 
1. vihykFkhZ@The Appellant- M/s Nigam Jewels Pvt. Ltd., Jaipur. 
2. izR;FkhZ@ The Respondent-  ACIT/DCIT,  Jaipur. 
4. vk;dj vk;qDr@ CIT(A) 
5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 
6. xkMZ QkbZy@ Guard File { ITA No. 356/JP/2022} 
 

               vkns'kkuqlkj@ By order, 
 
                                    lgk;d iathdkj@Asst. Registrar                                                                                                  


